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csend a Delegate to the (Conference 


Two years ago a dozen and a half men met in a room of the Stevens 
Hotel in Chicago and passed a resolution requesting the Chairman of the Sec- 
tion of Legal Education and Admissions to the Bar of the American Bar 
Association to appoint a committee to arrange for the calling of a representa- 
tive conference of bar examiners the following year. Last year, in response to 
that call, a meeting was held at Atlantic City which was attended by repre- 
sentatives of twenty-five state boards. During the past year the organization 
has continued to expand, both in usefulness and significance. Next month 
in Washington the second annual meeting will be held. It is important that 
the progress which has been made be consolidated and that a proper course 
for future development be outlined. This can only be done if there is a rep- 
resentative attendance. There are positive gains to be had from contact with 
examiners from other jurisdictions. The interesting program which has been 
set up for the meeting appears on the following pages. In addition to the 
formal addresses, an instructive series of round tables will provide the intimate 
contact and discussion which proved so valuable last year. Every board should 
have at least one representative at this meeting to contribute his share to the 


common good and to take back with him some wisdom acquired from the 


experience of other examiners. 
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Program for the Second Annual Meeting of The 
National Conference of Bar Examiners. 


Sunday, October 9 


Meeting of the Executive Committee of the Conference at the May- 
flower Hotel, 8 P. M. 


Monday, October 10 
United States Chamber of Commerce Building 


Morning Session: 10 o’clock 


Mr. James C. Collins, Chairman of the Board of Bar Examiners of 
Rhode Island and Chairman of the Conference, presiding. 


Report of the Executive Committee to the Conference. 
Address by the Chairman. 


Address by Dean Albert J. Harno, President of the Association of 
American Law Schools. 

Address by Mr. Alfred Z. Reed of the Carnegie Foundation for the 
Advancement of Teaching on the subject of “The Opportunities of 
a Board of Bar Examiners.” 


Address by Mr. William Harold Hitchcock, Chairman of the Massa- 
chusetts Board of Bar Examiners, on the subject of “Recent Bar 
Examination History in Massachusetts.” 


Afternoon Session: 2 o’clock — Round Table Conferences. 


1. Overcrowding of the Bar and Repeaters. 
Discussion by Mr. Stanley T. Wallbank of Colorado, and others. 


2. The pew for and Nature of Qualifications for Admission to 
the Bar. 


Discussion by Mr. John Kirkland Clark, Chairman of the Section 
of Legal Education and Admissions to the Bar of the American 
Bar Association and Chairman of the New York State Board of 
Law Examiners, Mr. A. G. C. Bierer, Jr., of Oklahoma, and 
others. 
8. Character Investigation and Examination and the Junior Bar Plan. 
Discussion by Mr. Robert T. McCracken, Chairman of the County 
Character Committee of Philadelphia County, Judge William 
Clark of the United States District Court of the District of 
New Jersey, and others. 


4. Examination Technique 
Discussion by Mr. Charles P. Maxwell, Examiner for the Penn- 
sylvania State Board of Law Examiners, Dean Charles Clark 
of Yale University School of Law, Professor Philip Halpern of 
the University of Buffalo Law School, and others. 
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Tuesday, October 11 


Morning Session: 10 o’clock — Business Meeting. 
Report of the Secretary-Treasurer. 
Appointment of Nominating Committee. 
Presentation and discussion of permanent by-laws of the organization. 


Presentation and discussion of desirability of including an examina- 
tion on legal ethics in all bar examinations. 

Discussion of national accountancy examinations by a representative 
of the American Institute of Accountants. 

New Business. 


Election of Officers. 


Afternoon Session: 2 o'clock. 

Meeting of the Section of Legal Education ont Admissions to the 
Bar of the American Bar Association. 

Subject for discussion—“The Overcrowding of the Bar and What 
Can Be Done About It.” 

Addresses by 
Mr. John Kirkland Clark, Chairman, 
Dean Young B. Smith of the Columbia Law School, 


— William Clark of the United States District Court of New 
ersey, 


Mr. James Grafton Rogers, Assistant Secretary of State. 





California Adopts New Rules 


The Supreme Court of California has recently approved the rules 
regulating admission to practice in California adopted by the Board of 
Bar Examiners, effective as of September 1, 1932. They provide, among 
other things, that applicants who have not already begun the study of 
law shall either be graduates from a four-year high school or shall be 
able to prove to the satisfaction of the Board equivalent education. Ap- 
plicants are further required to be graduates of a law school having a 
three year course if full time or a four year course if part time, or to have 
studied law for four years. The examination fee is $20.00. 

The fee for admission of foreign attorneys is fixed at $100, which is 
the largest fee now in effect in any state. 

A unique paragraph of the rules provides for the compilation of 
statistics showing the results obtained in each examination classified ac- 
cording to the schools from which the applicants come. These are to be 
open for inspection at the offices of the State Bar and available for 
publication. 
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Some Suggestions About Bar Examinations 
With Special Reference to the Law of Torts 


By PHILIP HALPERN* 


No one is more keenly aware of the difficulty of the bar examiner’s 
task than the law school professor. In grading law students, the professor 
and the examiner are confronted by essentially the same problem, but 
the professor has the benefit of personal acquaintance, knowledge of the 
content of the particular course which the student has taken, class room 
records, and like aids. The bar examiner is without these, — he must 
pass upon a large volume of applicants who are known to him only as 
numbers upon the examination papers, and who come to him with diverse 
preliminary and law school training. Within a short space of time, the 
examiner must elicit sufficiently comprehensive responses, qualitatively 
and quantitatively, to determine the applicant’s fitness to practice law. 


It has been suggested that the bar examiner’s task is lighter than 
that of the law school teacher in that he is required only to separate the 
successful from the unsuccessful, without ascertaining the grades within 
each group. But even this solace is an illusory one. A conscientious di- 
vision of the class into two groups requires very minute grading of the 
bulky middle of the class, and, after all, the determination of the doubtful 
cases is the true purpose of any examination, and the soundness of such 
determination is the true measure of the validity of the examination. 


The objectives of an ideal bar examination have been so often and so 
recently stated that their repetition here can be justified only upon the 
theory that, like prayers, they ought to be constantly recited, not because 
of their informative value, but as a source both of inspiration and disci- 
pline. 


The general objective of a bar examination can be quite simply 
stated: — To determine whether the student possesses sufficient capacity 
and learning to entitle him to engage in the practice of law. But if we 
are next to inquire into the qualities which are requisite to make one a 
competent practitioner of law, a categorical answer becomes impossible, 
because there are so many different types of professional activity embraced 
under the heading of “practice of law.” If the student is to practice real 
estate title examination, he ought to be painstaking and thorough; if he 





*Mr. Halpern is Professor of Law at the University of Buffalo, and has had con- 
siderable experience in connection with the New York bar examinations. He is 
counsel for the committee on civil practice of the New York State Commission on 
the Administration of Justice, chairman of the Research Section of the Erie County 
Bar Association, and a member of the firm of Halpern and Friedman. 
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is to engage in negligence trials, he ought to be quick and resourceful; if 
he is to prepare appellate briefs, he ought to be profound and scholarly. 
Since we have no system whereby the different types of practice can be 
separated, the examination must deal with the general learning that all 
lawyers ought to possess, and the general mental qualities that are requi- 
site in, and adequate for, all types of practice, except some highly special- 
ized ones. 


These general qualities are ordinarily stated as follows: 


(1) Ability to analyze a complicated set of facts, to select the ma- 
terial facts and to discard irrelevant ones, and to see the point upon 
which the case turns. 


(2) Ability to articulate and classify the problem presented, that 
is, to state it in lawyer-like fashion and to place it in its proper 
category of doctrine. 


(3) Knowledge of the relevant doctrines of law or the holdings of 
cases, their relations to each other, and their qualifications and lim- 
itations. 


(4) Ability to apply the law to the facts and problems presented 
and to reason logically to a sound conclusion from the premises 


adopted. 


A well-balanced bar examination ought to adequately test each of 
these elements. However, it is hardly to be expected that each question 
in the examination will test all of these elements to an equal degree. Some 
will place greater emphasis upon the informational factor, and others 
will place greater emphasis upon the analytical power of the student. This 
difference in emphasis is not only inevitable, but it is quite desirable. If 
all questions were framed so as to require keen analysis and reasoning, 
there would be insufficient time in which to sample the student’s knowl- 
edge of legal doctrines and principles. It is, therefore, essential that 
there be some questions which require comparatively little analysis, but 
which are sufficiently numerous and comprehensive to provide a fair basis 
for judging the student’s knowledge of law. On the other hand, the 
questions which are aimed primarily at determining. the analytical power 
of the student ought to be based upon fairly well settled principles of 
general and broad application, so that the informational factor may be 
given minimum weight and the answers may be marked upon the basis 
of the reasoning power demonstrated. 


The problem facing the examiner is the very practical one of best 
utilizing the time available for the examination. Information supplied 
to the writer by Mr. Shafroth indicates that in many States examinations 
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are given in separate subjects and that in those States about one hour 
is allowed for each subject, and from five and one-half to sixteen minutes 
are allowed per question. It is suggested that the time might be better 
apportioned by allowing twenty to thirty minutes for a single question 
of the analytical type, dealing with broad general principles and calling 
for a full discussion, and by utilizing the remainder of the time in a large 
number of short questions of the yes-no type. In those States where no 
attempt is made to cover each subject by a separate examination, the 
questions calling for analysis could be grouped in one session and the 
short form questions in another. 


A good deal of the objection to the yes-no form of question would, 
it is believed, disappear if the true nature of some essay type questions 
were considered. In the examination composed entirely of the essay 
type, it is unquestionably true that many of the questions really turn 
upon knowledge of a particular doctrine, decision or rule and do not re- 
quire any special gift for analysis. If the student happens to know the 
particular rule, his answer is satisfactory, but differs very little from 
that of other students who know the rule, and if the student does not know 
it, there is very little that he can say to earn any credit upon the particular 
question. If questions of this type were put into brief form, calling for 
a yes-no answer, or for a very concise statement of the solution, the time 
allotted to the question could be cut down very considerably, and the ex- 
amination could be made much more comprehensive within the limits of 
the available time. 


The following is offered as an example of an essay question which, 
with some changes, could be put into yes-no form with little loss of value: 


“A, a private person, saw B and C fighting. Reasonably 
believing it to be a mutual combat, A arrested both B and C on 
a charge of assault in the third degree. In fact B was acting in 
self-defense. Is A liable to B for false imprisonment? If A were 
a peace officer would your result be the same?” 


If this were put in yes-no form, the student would still be required 
to exercise the faculty of reasoning in applying the known rules to the 
concrete case, but the reasoning process would not be complex, and little 
would be lost by requiring only a statement of the conclusion. 


We may find a useful analogy in the recent expressions of skepticism 
concerning the exclusive use of the case method of teaching law (see 
Turner, “Changing Objectives in Legal Education,” Yale Law Journal, 
February, 1931). The great value of the case method of teaching in 
developing analytical ability and in instilling a critical attitude is con- 
ceded. But the query is put: Having obtained the benefits of this type 
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of instruction in the first year or two of law school, will not the course 
as a whole be improved by adopting, in the remaining subjects, less cum- 
bersome and more direct methods of covering the vast store of legal and 
extra-legal materials? The same question may be put as to bar exam- 
inations: Having tested the analytical ability of the student by a suf- 
ficient number of suitable questions, may not the remaining time be best 
utilized by questions aimed directly at the student’s informational equip- 
ment? 


From this standpoint, the characteristics of a desirable question are 
not identical with the characteristics of a desirable examination. A 
question which may be bad if taken alone as a test of the student’s 
ability may be very desirable as part of an entire examination viewed 
as an entity. A desirable examination should be a composite of the dif- 
ferent types of questions so that the different objectives of a bar exam- 
ination may all be served. 


A law school teacher may well limit his examination to questions of 
the analytical type, relying upon the standards of admission to the law 
school, the conscientiousness of the students, and the efficiency of the in- 
struction, as guaranties that the students have acquired, or will acquire, 
an adequate foundation of legal learning. The bar examiner cannot very 
well rely upon these factors. -In discharging his public responsibility, he 
must ascertain, to his own satisfaction, the student’s knowledge of legal 
materials as well as his ability to handle them. It is suggested, therefore, 
that the bar examiner may well be justified in devoting a substantial part 
of the available time to so-called information questions, including matters 
of local decisions and statutes of statewide application, whereas the law 
school teacher may, with a free conscience, omit these. 


Considering the objective of the examiner from a mechanical point 
of view, it should be his aim to establish as many variances as possible 
in the grades of the applicants being examined, and to spread the appli- 
cants over as wide a range as possible in separate groups as to merit. In 
order to accomplish this purpose efficiently, most of the questions should 
be of moderate difficulty, although an occasional question of extreme 
difficulty may be useful for the purpose of locating men of unusual bril- 
liance. Here again, if the entire examination were characterized by the 
qualities of the single question, the examination would be a bad one. 
But if the extremely difficult question is only a fractional part of the 
entire examination, it may be useful. Furthermore, in order that the 
answers may be graded over as extensive a scale as possible, many of the 
questions should permit wide latitude in argument and should afford a 
variety of approaches to the solution, or else should involve a number of 


points. 
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In drafting an examination in the subject of torts there is ample op- 
portunity for selecting questions of every type. In some of the topics like 
libel and slander, assault and battery, and conversion, the law is fairly 
well crystallized and the examination questions in such topics may serve 
the conventional purposes of testing the power of analysis, the knowl- 
edge of legal principles, and the ability to apply them to novel or com- 
plicated factual situations. In other fields of the subject, however, the 
nature of the material is such that questions may wisely be selected which 
go beyond the application of well-settled rules, and give the student an 
opportunity to demonstrate his understanding of the processes of legal 
development. In the vast reaches of the field which are in a state of flux, 
the questions should be designed not to elicit the latest pronouncement of 
a particular court or an application of a well-settled principle, but to 
inquire into the student’s grasp of the trends and movements in the 
development of the law, the conflicting concepts which bear on the prob- 
lems and the various interests to be weighed in arriving at decisions. 
Questions should be selected which give the widest possible play to the 
discussion of these factors. Examples may readily be found in the vexa- 
tious problems of proximate cause; the scope of the duty of care in 
negligence cases; the effect of maliciousness in otherwise unobjectionable 
conduct; the placing of the burden of inevitable accidents resulting from 
industrial activity. Different approaches to these problems lead to quite 
different results, and the student who demonstrates his awareness of the 
existence of the different channels of approach, and his appreciation of 
the factors which determine the court’s choice of decision, should be 
preferred over the man who knows only the solution temporarily most 
acceptable to a particular court. 


In fact, despite the reluctance of bar examiners to set up non-judicial 
opinions as a standard for examination, it is quite desirable to include 
some questions to which no authoritative answer in the particular juris- 
diction is available. Novel or extreme hypothetical questions are likewise 
desirable, so that the limits of the competing concepts and arguments 
may be sharply brought out. Such questions may be condemned as 
academic or impractical, but only by propounding the borderline cases 
can we determine whether the student appreciates the exact nature and 
qualifications of the principles involved. Articles in law reviews, and 
comments on cases in the reviews, provide prolific sources of questions of 
this type. The comments and illustrations in the American Law Institute 
Restatement will also suggest many questions. 


One of the hypothetical cases given in the illustrations which follow, 
presents the question as to the limits that should be placed upon the lia- 
bility for negligent acts or statements which may affect many persons 
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who bear no contractual or business relationship to the defendant. The 
solution of this and many other problems in the field of torts depends 
upon historical considerations, upon the influence of traditional concepts, 
upon the logical implications of analogous decisions, upon factors of ethics, 
of expediency, and social desirability. No student can pretend to know 
the law of torts unless he has some appreciation of these matters and the 
bar examiner may properly make this one of the subjects of his inquiry. 


It may be said that this type of question injects too great an element 
of subjectivity into the grading of the answers by the examiner. We- 
must rely upon the examiner’s judgment and discrimination to overcome 
this objection. 


In torts as in other subjects the examiner has the choice of a wide 
variety of forms in which to frame his hypothetical questions. He may 
state the facts in the way in which they are brought out upon the trial, 
or are presented in the pleadings, in the supposed case, and then request 
the student to give his decision as if he were acting as judge and jury. 
This form may be varied somewhat by presenting the question on a motion 
to dismiss, or by stating the respective contentions of the parties, or by 
raising the question on a request to charge, or on a ruling on the admis- 
sion of evidence. 


The question may be framed as it would be presented to the appellate 
courts, giving the jury’s verdict and asking whether the judgment ought 
to be affirmed or reversed. This form of question has the advantage of 
focusing attention upon the legal questions and of eliminating the ques- 
tions of fact determined by the jury. In some jurisdictions, however, this 
form should be used with caution because of procedural limitations on 
the right of review on appeal and because of the power of the Court to 
dispose of the case upon the ground that error, if any, was not prejudicial. 


Some questions should be stated in the way in which a client would 
tell the story to his attorney, so that the student may be called upon to 
sift out the relevant facts, and to break down his client’s question, which 
is usually of the omnibus type, such as the “Am I liable?”’, into the com- 
ponent questions of legal significance upon which the determination of 
the case will depend. 


A type of question which might well be used with greater frequency 
is one which states the problem in the form of a request by a client for 
advice before engaging in a proposed course of conduct. Examiners 
strive to put some questions in the form in which they come to the prac- 
ticing lawyer and there should be wider recognition of the fact that a 
lawyer’s work is becoming less and less that of the advocate and more 
and more that of the business adviser and counsellor. The giving of 
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advice before any controversy has arisen, requires the exercise of imag- 
ination on the part of the attorney, in order to visualize all the risks that 
the proposed course of conduct may involve, and it also requires consider- 
able resourcefulness and ingenuity to meet these possibilities. This type 
of question would, therefore, be desirable in testing the student’s imagin- 
ation and resourcefulness. For example, it may be stated that the student 
is being consulted by a chemical company which desires to establish a 
plant in his city, in which explosives will be stored, and in connection 
with which large vats of poisonous chemicals will be exposed upon the 
company’s premises. The student may be requested to advise such a client 
as to its liability to infant and adult trespassers upon its premises, to 
business visitors and to other guests, and to the surrounding property 
owners and users of the public highway, so that precautions may be taken 
to avoid or cut down the liability. 


The illustrative questions which follow are not designed to represent 
a complete examination, but are examples selected from a number of 
examinations given over a period of years. 


The Questions and Answers 


Many of the illustrative questions present borderline problems, to 
which different solutions of equal merit may be offered, not only because 
of differences in the views prevalent in different jurisdictions, but also 
because of the lack of fixity inherent in the nature of the subject matter. 
Needless to say, the acompanying answers are not offered as model an- 
swers, but are offered only to indicate the points which the writer had in 
mind in framing the questions. In drafting the answers, it has been 
assumed that the questions were contained in an examination given in 
yee a State, and hence views prevalent in New York State pre- 

ominate. 


About one-half hour ought to be allowed for the answer to each 
question. 


1. Question: Two employees of the Mack Carting Co. were engaged 
in unloading a freight car full of bars of soap packed in wooden boxes. 
In order to demonstrate his strength, one of the men asked the other to 
throw a box of soap to him, instead of handing it down in the usual 
manner. The man in the freight car threw the box; the man below tried 
to catch it but failed. The box crashed to the ground, causing a terrific 
explosion. This particular box contained explosives and had been placed 
in the freight car by mistake. The force of the explosion blew the door 
off the freight car and hurled it against the Railroad Clerk’s booth in the 
railroad yard, and demolished the booth. A fragment of metal was hurled 
against one of the windows of B’s house on the premises adjoining the 
railroad yards. The vibrations and concussions resulting from the ex- 
plosion shattered the window panes in the Superior Department Store, 
which was located several blocks from the railroad yards. The carload 
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of soap belonged to the Superior Department Store and the Mack Carting 
Co. had been hired by it to transport the soap from the railroad yard to 
the store. 


What are the rights of the parties mentioned herein against the 
Mack Carting Co.? 


Answer: The answer will vary in different jurisdictions. A 
sample answer follows: 


The Railroad Company and the Superior Department Store may 
recover for the damage to their property, but B may not recover. 


In order to sustain a recovery in negligence, the plaintiff must 
establish, first of all, that there was a duty of care owing to him by the 
defendant. The plaintiff must show that a reasonable man situated in 
the position of the defendant would have foreseen some risk of injury to 
the plaintiff as the result of the defendant’s conduct. 


As to the Railroad Company, it is quite clear that a reasonable 
person would have foreseen some risk of injury to its property, as the 
result of the throwing of the box, because the freight car, or some other 
property of the Railroad Company might have been damaged by the 
violent impact of the box. As to the Superior Department Store, there 
was clearly an undue risk of injury, which a reasonable man would have 
realized, since the soap and the box itself belonged to the Superior De- 
partment Store and the violent throwing thereof was very likely to cause 
damage. These risks could have been avoided by the exercise of ordinary 
care in unloading the boxes and, therefore, the Mack Co. was negligent 
as to the Railroad Company and as to the Store. 


As to B, the owner of the house adjoining the railroad yards, there 
was no reasonably foreseeable risk of injury in the light of the facts which 
the Mack employees knew or which they should have known. There was 
nothing to indicate that the box contained explosives. The throwing of 
the box could not, by the remotest stretch of the imagination, assuming 
that it contained only soap, have had any effect upon the house, which 
was separated from the scene of the incident by the railroad yards. It 
might be argued that the Mack employees were negligent in a general or 
abstract sense, because of the improper manner in which they handled 
the box, and, therefore, B ought to be permitted to recover for the direct 
consequences of the negligence. However, the better view seems to be 
that it is not enough to show that there was negligence as to somebody; 
the plaintiff must show that there was negligence as to him, that is, that 
the defendant breached a duty of care owing to the plaintiff, arising out 
of the foreseeability of injury to him as a result of the defendant’s con- 
duct. Under this view, recovery by B is barred. 


Despite the fact that the particular means by which injury was 
caused was not foreseeable, recovery by the Railroad Company and the 
Superior Department Store may be sustained upon the ground that the 
defendant should be held liable to all the persons to whom it owed a duty 
of care, for all the direct consequences of its negligence, whether the con- 
sequences were foreseeable or not. Under this view, the Superior De- 
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partment Store can recover not only for the damage to its personal prop- 
erty, but also for the injury to its building, even though the building was 
located several blocks from the railroad yards. (From a practical stand- 
point, it may be said that this view imposes too great a liability. The 
tendency seems to be in favor of some restriction of liability, although 
the exact nature thereof has not been settled upon. If we were to say 
that the defendant should be held liable only for the damage resulting 
from the particular risks or means of injury which were foreseeable, then 
there would be no recovery at all in this case against the Mack Carting 
Co., since the injury actually occurred through the operation of a wholly 
unforeseeable hazard. If we were to say that the defendant should be 
held liable only for the damage to the particular property which was 
foreseeably endangered, the Superior Department Store could recover 
for the damage to its personal property, but not for the damage to its 
building.) ; 


The fact that physical fragments were thrown upon B’s premises 
would not aid B. A trespass action would not lie, because there was no 
intention to bring about the invasion of B’s property, and the special 
rule in the blasting cases would not apply because there was no knowledge 
of the character of the contents of the box and no intention to cause an 
explosion. 


2. Question: Brown applied to a railroad company for employment 
as a locomotive engineer. The employment manager required that Brown 
obtain a certificate with respect to his physical condition. Brown went to 
Dr. Jones, his family physician, who examined him, and gave him a cer- 
tificate that his health was good and that his sight and hearing were 
sound. Brown was in fact suffering from defective vision but Dr. Jones 
failed to discover this. He asked Brown if his eyes.were all right. Brown 
said they were and the Doctor did not make any examination. In reliance 
on Dr. Jones’ certificate, the railroad company hired Brown. 


While Brown was running a locomotive, he failed to see a red 
signal because of his defective vision and a smashup occurred. Has the 
Railroad Co. an action against Dr. Jones? Have the passengers on the 
train who were injured in the accident an action against Dr. Jones? 


Answer: The Railroad Company may recover, but the passen- 
gers may not. 


Although Dr. Jones was not employed by the Railroad Company, 
he owed a duty of care to the Company because he should have realized 
that his certificate would be relied upon by the Railroad Company in 
employing Brown. Although a contractual relationship existed between 
Dr. Jones and Brown only, Dr. Jones’ duty of care was not limited by the 
contract but extended to all persons whose reliance upon his certificate 
Dr. Jones should have anticipated. There is also the possibility that Dr. 
Jones might be held liable upon the theory of fraud for making a certifi- 
cate as of knowledge, impliedly representing that he had actually examined 
Brown when he was well aware of the fact that he had made no such 
examination. The passengers may not recover in fraud, since they did 
not rely upon Dr. Jones’ certificate in becoming passengers. An action 
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in negligence by the passengers would not lie for the same reason, and 
for the additional reason that it would be too burdensome to impose lia- 
bility for negligent statements, to an indeterminate class for an indefinite 
length of time. The tendency seems to be to limit liability for negligent 
statements to a comparatively small group of persons, for whose reliance 
the statements were specifically intended. Originally, liability for negli- 
gence in the performance of a duty which originated in contract, was 
limited to the parties to the contract. By a series of gradual extensions, 
liability to persons who were not parties to the contract, but who were 
foreseeably endangered by the defendant’s negligence, was recognized in 
the case of manufacturers and vendors of chattels. This principle was 
later applied to persons who were negligent in making statements or in 
issuing certificates as well as to persons who negligently manufactured 
chattels. However, it soon became apparent that this principle, carried 
to its logical extreme, would subject some professions and callings to 
extensive liability wholly disproportionate to the compensation received 
for the service, and a reaction toward a more restricted rule of liability 
seems to have set in. 


3. Question: An electric power company strung its heavily charged 
wires across the land of B, with B’s consent. The wires were used in part 
to supply electric power to B’s factory and in part to transmit power to the 
lands of others. The electric company failed to inspect the wires at reason- 
able intervals, and hence the fact that one of the wires had been damaged 
by a storm was not discovered. The damaged wire fell and struck C who 
was a trespasser on B’s land, and injured him. May C recover from the 
electric power company? 


Answer: C may not recover from the electric power company. 


A trespasser may not ordinarily recover from a land owner for 
injuries which are due to dangerous conditions upon the premises and 
which are not the result of any active force operated or controlled by the 
land owner. If the electric line were the property of B, it would be per- 
fectly clear that C could not recover from B. However, the electric line 
was not the property of B but of the power company, which was in the 
position of a licensee of B’s premises. The question therefore is whether 
the immunity of a landowner ought to be extended to persons who have 
no proprietary interest in the land. If the electric company were itself 
a trespasser upon the premises, or if it were using the premises solely for 
its own purposes, even though by the permission of B, the electric company 
would be liable to C. The fact that C was a trespasser as to the land- 
owner would have no bearing upon the liability of the electric company 
and it would be bound to exercise ordinary care for C’s safety. However, 
in this case, the electric company occupied B’s premises at least in part 
for B’s benefit, and the wires were really a part of the facilities provided 
by the landowner for his own enjoyment of his land. Under these cir- 
cumstances, the immunity of the landowner ought to be extended to the 
electric company. (This question was based upon the illustration accom- 
panying Sec. 256 of the Re-statement of the Law of Torts by the American 
Law Institute, and the answer is based upon the views expressed in the 
Re-statement.) 
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4. Question: The defendant so negligently operated an automobile 
owned by him that he ran down and injured one McGrath, a famous singer. 
McGrath was under contract with the plaintiff to sing at a public con- 
cert to be held by the plaintiff on the day following the accident. Because 
of McGrath’s injuries, the concert had to be cancelled. The plaintiff 
brought an action against the operator of the automobile to recover for 
the loss suffered by him on account of the cancellation of the concert. 
Judgment for whom and why? 


Answer: The plaintiff may not recover. 


The duty of care which was breached by the defendant was not 
owing to the plaintiff, but was owing only to McGrath. It is generally 
agreed that liability for negligence would be too extensive if all persons 
who were remotely affected by the defendant’s negligence, because of their 
contractual relationships with the person directly injured, were permitted 
to recover. For this reason, the plaintiff may not recover even though 
the injury inflicted by the defendant incapacitated McGrath from per- 
forming his contract with the plaintiff. Even if we should assume that 
the defendant knew of the contract between McGrath and the plaintiff, 
recovery would be denied in most jurisdictions, because negligent inter- 
ference with a contractual relationship has not as yet been recognized as 
a basis of recovery. In order to recover for interference with a con- 
tractual relationship, it must appear that the defendant not only knew 
of the contract, but intended to bring about its breach. The element of 
intention or maliciousness is lacking here. 


5. Question: The Jones family decided to move to Syracuse and for 
that purpose Mr. Jones rented a truck in which to transport his house- 
hold furniture and his family. Jones drove the truck, and his little boy, 
John, five years of age, sat alongside him. Mrs. Jones sat directly behind 
John on a bench in the truck. - Part of the household furniture belonged 
to the wife, and part of the furniture belonged to the husband. A col- 
lision between the truck and an automobile driven by one Brown occurred, 
due to the careless driving of both Jones and Brown. Mrs. Jones was 
severely injured, and the little boy, John, was killed. An action was 
brought against Brown by Mrs. Jones for her personal injuries, another 
action was brought by Jones for the medical expenses incurred on account 
of his wife’s injuries and for the loss of his wife’s services, and a third 
action was brought by Jones as administrator of the estate of his son, 
John, for damages for John’s death. What judgment in each action? 


Answer: Mrs. Jones may recover. Jones may not recover for 
the medical expense incurred on account of his wife’s injuries and for 
the loss of his wife’s services, but he may recover as administrator of the 
estate of his son, John. 


The negligence of Jones as the driver of the truck is not imput- 
able to Mrs. Jones, either by reason of the relationship of driver and 
passenger or of husband and wife. It may be argued that the negligence 
of the driver should be imputed to Mrs. Jones on the theory that they 
were engaged in a joint enterprise in moving the family and household 
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furniture to Syracuse, and some support is found for this argument in 
the fact that the household furniture belonged in part to the wife and 
also in the fact that, as a member of the family, she had an interest in 
the successful completion of the trip. However, the joint enterprise theory 
is not ordinarily applied, unless the passenger had some right to control 
the operation of the vehicle, and under the facts of this case, it appears 
that Jones was solely in control of the operation of the vehicle. The 
question remains as to Mrs. Jones’ personal contributory negligence. A 
passenger is bound to exercise reasonable care for his own safety, but in 
determining whether such care was exercised, we must take into account 
the relationship between the driver and the passenger, the right of the 
passenger to rely upon the competence of the driver, the position of the 
passenger in the vehicle, and also whether the passenger had any oppor- 
tunity by the exercise of vigilance to prevent a collision. Considering the 
fact that Mrs. Jones was seated inside the truck and that her husband 
was driving and considering, further, the fact that it does not appear that 
Mrs. Jones had any opportunity to avert the collision by warning the 
driver, the conclusion must be that Mrs. Jones was free from personal 
contributory negligence. 


Jones’ action, in his individual capacity, is barred, even though 
his wife may recover for her injuries. While Jones’ action is a deriva- 
tive one for damages which were incidental to the wife’s injuries, the 
action is for Jones’ personal benefit and, under the common law rule of 
contributory negligence, his own negligence would bar a recovery. 


The action brought by Jones in his capacity of administrator of 
the estate of his son, John, should be successful. In most states, the stat- 
ute governing death actions vests a right of action in the administrator 
of the decedent in any case where the decedent, if he had survived, could 
have brought an action for his injuries. John could have successfully 
maintained an action for his injuries if death had not ensued. If we 
regard John as sui juris, he exercised all the care that might reasonably 
have been expected of a child of his age and discretion while in the truck 
as a passenger. If we regard John as non sui juris, it may be argued 
that John was in the custody of his father, and that his father’s negli- 
gence should be imputed to him under the special rule in some states 
that the child is chargeable with the negligence of the parent or other 
guardian of the child who has custody of it. However, even in those 
states where this special rule exists, the negligence of the parent will not 
be imputed to the child if, under the circumstances, the child exercised 
all the care that an adult of ordinary prudence similarly situated would 
have exercised. There is nothing in the facts to indicate that an adult 
in the situation of John on the front seat of the truck would have been 
called upon to do anything in the exercise of care to avert the collision 
and, therefore, so far as appears from the facts, there was nothing in 
John’s conduct which could have been charged as negligence, even if John 
were an adult. John could have recovered for his injuries if death had 
not ensued, and therefore, John’s father, as administrator, may recover 
from Brown. 


In New York State, it is immaterial that the father will person- 
ally benefit to some extent as one of the ultimate beneficiaries of the re- 
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covery. The equitable principle that no one may profit by his own wrong 
would bar a recovery, if the father’s conduct in contributing to the death 
of his son were willful or so reckless as to verge on willfulness. However, 
in New York State, this principle is not applied where the ultimate bene- 
ficiary is chargeable with negligence only. (In some states, a contrary 
result is reached if the negligent party is the sole beneficiary, and in a 
few states, even if he is one of several beneficiaries.) 


6. Question: The defendant, a jeweler in the City of Buffalo, be- 
lieved that the plaintiff had stolen certain jewelry from his store and he 
personally arrested the plaintiff on a charge of grand larceny in the first 
degree. The defendant compelled the plaintiff to remain in his office for 
two hours until the police officers, who had been called by the defendant, 
arrived. The defendant then accompanied the police officers and the 
plaintiff to the City Court, where the defendant swore to an information 
charging the plaintiff with the theft of the jewelry from the defendant. 
The plaintiff was unable to give bail and he was committed to jail by the 
judge pending the hearing. Later the plaintiff was arraigned, he pleaded 
not guilty, the judge heard the evidence and the plaintiff was held for the 
grand jury. The grand jury failed to indict the plaintiff and he was 
discharged from custody. The jewelry had in fact been stolen by an 
employe of the defendant. The plaintiff brought an action against the 
defendant for false imprisonment and malicious prosecution. May he 
recover? 


Answer: The plaintiff ought to recover for false imprisonment, 
but not for malicious prosecution. 


The defendant is liable for false imprisonment for restraining 
the plaintiff for a period of two hours, by virtue of the arrest without a 
warrant. A private person makes an arrest without a warrant at his 
peril and in order to justify the arrest he must show that the person 
arrested was actually guilty of the crime charged. A peace officer is 
given a wider latitude and he is justified in making an arrest for a felony, 
if a felony has been actually committed by someone and the officer has 
reasonable grounds to believe that the person arrested committed the 
felony. (In jurisdictions where different rules exist as to the right to 
make an arrest without a warrant, the foregoing answer would, of course, 
have to be revised.) 


So far as the action for malicious prosecution is concerned, the 
plaintiff must show that the defendant acted without probable cause and 
that the defendant acted maliciously. The fact that the magistrate com- 
mitted the plaintiff for the action of the grand jury, does not conclusively 
establish that the defendant acted upon probable cause, but it gives rise 
to a presumption which the plaintiff must rebut. In order to succeed, 
the plaintiff will have to show that the facts were not fairly or fully pre- 
sented to the magistrate or that the evidence was misrepresented or falsi- 
fied. The plaintiff will also have to show that the defendant acted with 
malice, either by showing that the defendant acted out of some wrong- 
ful motive or else that he did not himself believe in the truthfulness of 
the charge. The facts stated do not indicate the presence of these elements 
and, therefore, the action for malicious prosecution will fail. 
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7. Question: The Automotive Daily News published an article to 
the effect that the Reo Motor Car Company would shortly produce a 
straight-eight automobile; that the car was already in production in the 
Reo plant; and that public announcement would be made within a few 
days. This article was republished by several daily newspapers through- 
out the country. The article was wholly false; the Reo Motor Car Co., 
which manufactured six cylinder cars, had no intention of producing an 
eight cylinder model, and intended to continue to manufacture six cylinder 
cars only. The sales of the Reo Six fell off very considerably by reason 
of the unfounded report; many prospective purchasers feared that the 
introduction of the new model would greatly depreciate the value of Reo 
six cylinder cars and refrained from purchasing them. 


The article was based upon a rumor which the editor of the 
Automotive News had heard. He published the article without investi- 
gating the rumor, but he did not intend to injure the Reo Motor Car Co. 
The Reo Motor Car Co. brought separate actions for defamation against 
the Automotive Daily News and against the local newspapers which re- 
published the story. May the plaintiff recover in any or all of the actions? 


Answer: The Reo Motor Car Co. ought to recover against the 
Automotive Daily News, but not against the local newspapers, which re- 
published the story. 


If the article published concerning the plaintiff had been defam- 
atory in character, all of the defendants who participated in the publica- 
tion would be liable and their good faith would be immaterial, since there 
was no privilege in connection with the publication. One publishes an 
unprivileged defamatory statement at his peril and no actual malice need 
be established to sustain recovery. 


However, there was nothing defamatory in the statement that 
the Reo Motor Car Co. would produce an eight cylinder automobile and 
there is no liability for injury caused by a non-defamatory statement in 
the absence of malice. Malice may be established by showing a reckless 
indifference as to the truth of the statement, and upon this theory the 
Automotive Daily News ought to be held liable. The editor acted reck- 
lessly in publishing a mere rumor without investigating it and in putting 
it in the form of an authentic report. While he may have had no actual 
intention to injure the Reo Motor Car Co., this is immaterial in view 
of the recklessness of his conduct, and the probability that injury would 
result therefrom. 


The local newspapers acted in good faith in republishing the 
article and, while, as stated above, their good faith would be immaterial 
if they had republished a defamatory article, they ought not to be held 
liable for the damage resulting from the non-defamatory statement. 


8. Question: The Acme Realty Company, the owner of a three 
story building, leased the ground floor and the basement to the Every- 
woman Cloak Store. The tenant undertook to make all repairs during the 
term of the lease. In the basement, there was a freight elevator leading 
to an opening in the sidewalk in front of the building. At the time of 
the making of the lease, this opening was covered by an adequate iron 
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door which was in good condition. Subsequently, the door fell into a state 
of disrepair and when the plaintiff stepped upon it as he walked along 
~ a it gave way and he was injured. Is the Acme Realty Co. 
iable? 


Answer: The Acme Realty Co. is liable upon the theory of 
nuisance. 


If the Acme Realty Co. had leased the entire building to a single 
tenant, it would have relieved itself from liability for any nuisance which 
might thereafter arise upon the premises. But so long as the Acme Realty 
Co. retained control of the premises, it was bound to see to it that the 
public was not endangered in the use of the adjoining highway. It is 
immaterial whether the Acme Realty Co. leased the upper two floors to 
other tenants or whether it retained possession of these floors itself. The 
leasing of the separate floors to different tenants would still leave the 
landlord in legal possession of the premises as a whole, and the landlord 
would still have direct control of the portions of the premises designed for 
the common use or benefit of all the tenants. 


The tenant’s covenant to make repairs is purely a contractual 
obligation of the tenant to the landlord and does not affect the landlord’s 
obligation to the public. Neither is the landlord’s obligation affected by 
the fact that one tenant was in exclusive possession of the particular 
portion of the premises which became dangerous. He can be relieved of 
his obligation to the public only by divesting himself completely of con- 
trol of the premises by leasing them out to a single tenant. (The fore- 
going statement is based upon the law of New York; there are differences 
in other jurisdictions.) 


It is assumed that the sidewalk elevator was originally installed 
pursuant to proper municipal authority and that, therefore, it did not 
constitute an absolute nuisance. The municipal authorities may authorize 
a disturbance of the public highway by an abutting property owner which 
does not materially interfere with the use of the highway for highway 
purposes. The basis of the defendant’s liability was, therefore, not the 
original interference with the surface of the highway, but the failure to 
exercise reasonable care in the maintenance of the iron doors over the 
opening. Although the action is termed an action for nuisance, liability 
is really based upon the negligence of the defendant in allowing the doors 
to become so defective as to constitute a source of danger and in failing 
to remedy the condition with reasonable promptness. This point is of 
importance in that contributory negligence on the part of the plaintiff 
would bar a recovery if the liability of the defendant were really based 
upon negligence, but would not bar a recovery if the defendant were 
liable for maintaining an absolute nuisance. However, upon the facts 
given, no contributory negligence appears. 


9. Question: A student accepted a position with a brush company, 
during the summer vacation, selling brushes, in a house-to-house canvass. 
He was provided with a case full of brushes, so that he could make im- 
mediate delivery to his customers, but he was specifically instructed not 
to deliver any brushes unless he was paid in cash at the time of the 
delivery. He delivered several brushes on approval without being paid 
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therefor, and upon his return to the home office the manager demanded 
that he return the unsold brushes and leave the company’s employ. The 
student refused to give up the brushes. Thereupon the manager grasped 
the student firmly by the arm and wrenched out of his hand the case 
—- the brushes. Has either party a cause of action against the 
other? 


Answer: The student may recover from the manager for assault 
and battery. 


The manager had no right to re-take the case of brushes by force. 
The right to re-take personal property by force is very strictly limited, 
in order to avoid the breaches of the peace which would result from any 
general attempt to settle disputes by the use of force. There are excep- 
tional cases in which one may use force to re-take his property, but they 
are chiefly cases in which the property was originally taken from the 
owner’s possession without his consent. Here the brushes were originally 
given to the student by the voluntary act of the company and no force 
may be used for their re-taking. Whether the student acted wrongfully 
in retaining possession is immaterial under these circumstances. The 
remedy of replevin is available for the speedy re-taking of property 
wrongfully withheld. 


It may be argued that the student had the bare physical custody 
of the brushes and that the legal possession was still in the company, so 
that its manager had the right to use force to protect the property and to 
prevent the student from taking the property from the legal possession 
of the company. This argument is not supported by the facts; the student 
had been permitted to carry the brushes away with him and retain them 
for a considerable period of time, and it is quite apparent that he had 
legal possession and not merely bare custody of the brushes. 


The manager’s wrenching of the case out of the student’s hand 
was violent and rude and was sufficient to constitute battery, even though 
no actual bodily harm resulted. The battery action is one of the technical 
trespass actions, in which no actual damage need be proved. An offensive 
bodily touching is sufficient. 


There is some authority for holding that the brush company has 
an action against the student for conversion, upon the theory that the 
student made an unauthorized delivery of its property. However, the 
student had the authority to sell the brushes and the better view would 
be that he was guilty only of a deviation from the terms of sale, which 
would not amount to a conversion. 


The refusal to surrender the remaining brushes amounted to a 
technical conversion, since there appears to have been no justification 
for the refusal, but since the manager seized the brushes immediately 
~ —- was no delay or damage suffered by the company, no action will 
ie therefor. 


10. Question: The Interstate Investment Corp. was organized by 
Jenkins and others for the purpose of purchasing common stocks during 
the stock market boom. Jenkins was President of the corporation. He 
falsely represented to the plaintiff that the funds of the corporation would 
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be used to purchase high-grade secured bonds only, and that the directors 
did not intend to purchase any stocks. The plaintiff subscribed, and paid 
for, 100 shares of the Interstate Corp. stock at $100.00 each, in reliance 
on these representations. The funds of the corporation were used to 
purchase common stocks without the plaintiff’s knowledge or consent, and 
after the stock market crash, the corporation went into bankruptcy. The 
Interstate stock, of course, became worthless. 


It appears that the market price of so-called high-grade bonds 
has also declined greatly, and that if the Interstate Corp. had invested 
its funds in bonds in accordance with Jenkins representations, its stock 
would be worth only about $50.00 per share. 


Can the plaintiff recover from Jenkins, all or any part of the 
money paid for the Interstate stock? 


Answer: The plaintiff ought to be able to recover from Jenkins 
for the loss which he suffered by reason of Jenkins’ fraud. 


In order to recover in fraud, the plaintiff must show that there 
were false representations of fact made by the defendant, that the de- 
fendant knew these statements to be false, that he intended to deceive the 
plaintiff thereby, and that the plaintiff relied upon the statements to his 
damage. A statement of existing intention is a statement of fact and so 
Jenkins was guilty of making a false statement of fact when he falsely 
represented to the plaintiff that it was the intention of the directors of 
the corporation to use the funds only for the purpose of purchasing 
secured bonds. 


The measure of the plaintiff’s recovery will differ in various juris- 
dictions, and is especially difficult to determine, because of the fluctuating 
and uncertain value of corporate securities. In the Federal Courts, in 
New York State and some other States, the ordinary measure of damages 
in fraud is the difference between the price paid for the article and the 
value of the article at the time of the purchase. However, in the case 
of corporate stock, the market value at the time of purchase does not 
necessarily determine the actual value. Since the plaintiff was induced 
to purchase the stock as the stock of an investment company, which would 
buy secured bonds only, it may fairly be assumed that the plaintiff’s pur- 
pose was to purchase the stock for investment and not for speculation. 
The value of the stock as an investment must, therefore, be determined. 
In this connection, the fact that the stock subsequently became worthless 
may properly be considered, because the depreciation was the result of the 
speculative plan which was in existence when the plaintiff purchased the 
stock, and which was concealed from him. In view of the fact that the 
funds of the corporation were to be used for speculation, the actual value 
of the stock for investment purposes was practically nil at the very time 
the stock was issued. Upon this theory the plaintiff may recover in full 
the amount which he paid for the Interstate stock. 


The fact that the Interstate stock would have been worth only 
$50.00, even if the funds of the corporation had been invested in secured 
bonds, is immaterial. In States following the rule above cited, the value 
which the property would have possessed if the representations had been 
true is disregarded. 
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“Come one, come all, this rock shall fly 
From its firm base as soon as I,” 


might have been, although it was not, uttered 
by Mr. William Harold Hitchcock, Chairman of 
the Massachusetts Board of Bar Examiners, dur- 
ing the recent battle which was staged in Massa- 
chusetts between the opponents of high standards 
in bar examinations and the Board of Examiners 
and its supporters. While the fight nominally re- 
volved around the bill which was introduced in 
the legislature to compel the bar examiners to 
mark personally all examination papers, in 
reality it was an attack on the Board by reason 
Photograph by Bachrach of its strict examinations and the consequent 
slaughter of the ignorants, which last February resulted in the failure of 
80% of those who took the examination. 


The 135 pound (with his bone-rimmed glasses on) hero of this en- 
counter, which resulted in the Supreme Court telling the legislature to 
keep its hands off, was the present Chairman of the Board of Bar Exam- 
iners. A graduate of Amherst, where he was a Phi Beta Kappa, and of 
the Harvard Law School, where he was one of the student editors of the 
Harvard Law Review, Mr. Hitchcock has a record which shows him to be 
an able practitioner. From 1901 to 1915 he practiced law in Boston in 
association with Walter I. Badger. For the next five years he was Assist- 
ant Attorney General of Massachusetts, and during that time it was said 
he argued more cases before the Supreme Judicial Court of Massachusetts 
than any other member of the bar. Both then and subsequently he has 
frequently appeared before the United States Supreme Court where, in 
addition to other cases, he has acted as special counsel for Massachusetts 
in important tax litigation. For the past ten years he has been Town 
Counsel of Dedham, where he lives, and in January, 1932, was appointed 
by the Supreme Court of Massachusetts as Special Commissioner to in- 
vestigate fraudulent practice of members of the bar and others in per- 
sonal injury cases. He offices at 73 Tremont Street, Boston. 


Mr. Hitchcock will speak at the coming meeting of the Conference on 
“Some Recent Bar Examination History in Massachusetts.” 
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A National Board of Law Examiners 


By CHARLES E. CARPENTER 
Of the University of Southern California School of Law 


Mr. Shafroth ably presents a most challenging proposal in his article 
“A National Board of Law Examiners” published in the April issue of 
“The Bar Examiner”. The fruition of this idea would mean a great im- 
provement in the quality of the legal profession in America. Mr. Shafroth 
has asked me to discuss the matter, not because of any special fitness for 
the task, but because a few. years ago I urged several members of the 
executive committee and other prominent members of the American Bar 
Association to consider the question of establishing a Board of National 
Bar Examiners. aie 


That bar examinations as at present conducted by state boards do 
not adequately determine the candidate’s fitness to practice law will not 
be disputed, it is believed, by any person cognizant of the facts, least of 
all by the bar examiners themselves. That a method will ever be per- 
fected that will accomplish this end even approximately may well be 
doubted, but certainly improvement can be made over the present practice. 


This whole discussion of means to secure better elimination of the 
unfit from entrance into the legal profession must not be interpreted as 
assuming the incompetency of present bar examiners. The assertion that 
present examinations are inadequate involves no imputation that boards 
of bar examiners as presently constituted are not able and conscientious, 
nor that they do not devote as much or even more time to the preparation 
of questions and the grading of answers than should be expected of them 
with their present compensation. Neither am I aware that there is any 
impression abroad that bar examiners are in any way inferior in ability 
to the rank and file of practitioners or law teachers. 


The inadequacy of bar examinations, as presently conducted, as scien- 
tific and unerring tools for segregating the unfit from the fit lies, it seems, 
mainly in two facts. First, bar examiners do not have the time to prop- 
erly prepare questions and grade answers and, second, they are not suffi- 
ciently expert in the field of law in which they are required to prepare 
examination questions. This is not speaking the least disparagingly of 
those who devote their time to the practice of law. It would seem prac- 
tically impossible, no matter how high the caliber of the men called from 
the practice to do this work, for busy practitioners to range over the 
whole field of legal theory and so master the several subjects of the law 
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as to be adequately able to prepare problems that will be a sufficient test 
of the candidate’s fitness to practice law. If we are to keep out the great 
horde of incompetents that threaten to swamp the profession and only 
permit the most competent to enter the ranks we must perfect more scien- 
tific and reliable instruments of measurements of performance than we 
now have. 


No pains should be spared to make the examiner’s work the best pos- 
sible. This cannot be accomplished by state or regional boards but only 
by a national board where it is possible to call upon those best qualified for 
this work. If a large endowment could be secured sufficient to command 
as a director, the services of a person who was well qualified for the work 
and who realized the possibilities of it and to secure the aid of a large 
number of the best qualified men in their respective fields this would be 
an ideal initiation of the project. On the national board, as Mr. Shafroth 
suggests, should be judges and practitioners of wide reputation as well as 
law teachers. As in the American Law Institute the real work should be 
left to the teachers. To them should be left the preparation of questions 
and carefully worked out answers to guide the readers of the papers of 
candidates. This drafting of the teachers should not be made on the 
assumption that every teacher of law is an expert in the subjects he 
teaches or is well qualified to prepare questions and answers of the su- 
perior quality that alone should obtain in this work of a national board 
of law examiners. The teaching profession should be resorted to rather 
because it is in that profession that the experts are to be found and, too, 
because it is there that those are to be found who are best equipped to test 
the ability of candidates. (A distinct qualification). 


As an experiment I am in hearty accord with the arguments for the 
idea which Mr. Shafroth so fairly and ably presents but I am strongly of 
the opinion that the project should be approached as an experiment merely. 
If so approached it may develop into a most effective means of eliminating 
incompetency from the legal profession. An attempt, however, to set up 
a board at the outset with legal authority to determine the fitness of can- 
didates for admission to practice of law in the United States is most likely 
to meet insuperable barriers at the outset. 


If, however, a national board could be set up with little or no legal 
authorization or formality at the outset but so constituted as to command 
the respect of the profession and well qualified to do a superb piece of 
work and this board should offer perhaps gratuitously at first, examina- 
tion questions of the most superior type and quality, (and include in the 
offer the grading of the papers) would not most enlightened state boards of 
bar examiners welcome such aid? The local boards should not be abol- 
ished, they should be furnished this service of the national board without 
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restriction. The state boards should have the privilege of using the ma- 
terial as they saw fit. -They might choose to use it as (1) the adequate 
measure of fitness, or (2), as the adequate measure of fitness with certain 
exceptions as to subjects, as for example, the state board might wish to 
reserve to itself examination on local statutes or on local procedure or on 
peculiar local doctrines such as the community property law, or the board 
might choose to raise or lower the passing mark so as to let fewer or more 
by than the board did. I predict that if such a national board could be set 
up and if it did its work with distinguished excellence and the state boards 
were left free to accept the services as they saw fit, that they would more 
and more welcome the determination of the national board and come to 
treat its findings largely as final. 


Different schemes of examinations could be tried out by the national 
board. Either one examination alone could be used to test the fitness of 
candidates to be given at the end of their third year of study. Or adopt- 
ing to some extent the experience of the National Board of Medical Exam- 
iners, two examinations might be given, — one at the end of the first year 
of study and a second at the end of the third year, the latter embracing 
either the whole field of law or excuse the candidates from examination 
on the subjects they had passed at the end of their first year. There are 
possibly many advantages in giving two examinations. It could be used 
as a means of preventing candidates from presenting themselves with less 
than three years of real study of law. The passing of two examinations 
would more adequately test the candidates capacity, — it would aid 
students to determine the advisability of further pursuing the study of 
law after the first year. 


This examination at the end of the first year of study might prove of 
real value to legal education in another way. The experience with the 
National College Entrance Board Examinations has been that it has com- 
pletely changed the attitude of teacher and pupil toward their work. In- 
stead of a competitive attitude whereby the student seeks to squeeze by 
with as little work as possible and to bluff the teacher into a higher es- 
timate of his work than it really deserves, the student seeks to cooperate 
with the teacher in fitting himself to pass the examinations. A law ex- 
amination given by an independent board which would really test the 
student’s mastery of a subject would put student and teacher into an at- 
titude of mutual cooperation and respect. It should enhance the serious- 
ness of the law student’s work and both student and teacher would be 
placed more on their metal. The teacher and his school would have a 
new and more reliable gauge to measure the efficiency of his work. Would 
not such an independent examination, whether accepted by the schools in 
place of their own examinations on the first year’s work or not, be a real 
boon to legal education? 
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The Diploma Privilege During the Last Decade 


The following table shows the estimated figures for admissions to the bar 
during the period from 1920 to 1930 on diploma without examination. In no case, 
excent South Dakota, are the figures exact. They have been estimated either from 
figures given for two or three years or from the number of graduates during this 
period from diploma-privilege schools, in which case an arbitrary figure for ad- 
mission of 80% of the graduates has been taken. 


1920 1921 1922 1923 1924 1925 1926 1927 1928 1929 Total 





Alabama..................- 52 51 4 19 25 29 30 22: 34 30 296 
Arizona.................-... 3 8 5 5 17 11 privilege abolished 49 
Arkansas.................- _— eis us fica — aioe owe sabi shai 7 7 
Filorida..................... 23 22 36 37 37 42 37 66 59 85 444 
Georgia.................-... 44 48 79 62 58 64 67 58 79 117 676 
Louisiana................. 47 37 48 58 68 privilege abolished 1/1/25 258 
Mississippi................ 21 27 19 4 22 22 20 20 14 12 181 
Montana................... 5 4 9 7 5 9 10 7 10 7 73 
Nebraska.................. 40 39 54 74 62 38 64 64 55 58 548 
Oklahoma................. 25 25 39 32 35 44 37 50 67 62 416 
South Carolina........ 38 37 36 6 36 37 28 24 14 15 271 
South Dakota.......... 17 18 31 15 15 30 24 32 23 17 222 
ae 108 82 89 73 90 95 140 114 139 148 1,078 
_ Si ae 6 5 7 18 9 10 15 10 7 10 97 
West Virginia.......... 11 10 12 16 15 21 21 29 27 34 196 
Wisconsin................. 29 28 43 41 48 38 33 57 51 46 414 
ita aiicctnncanenaiinnnnsacse 469 441 511 467 542 490 526 553 579 648 5,226 





A Correction 


The statistics on admissions to the bar by states, published in the August num- 
ber of ‘‘The Bar Examiner” contain the following errors: The West Virginia figures 
showing the number of applicants admitted by examination or diploma did not in- 
clude the 196 licensees who were admitted by diploma, as shown by the above table. 
The Massachusetts figures showed the number of applicants instead of the number 
of those passing and were incorrect as to the number admitted on motion. The 
correct figures for Massachusetts are as follows: 


1920 1921 1922 1923 1924 1925 1926 1927 1928 1929 Total 
Admitted by 


Examination...... 243 300 301 321 430 437 498 510 475 573 4,088 
Admitted on 

Motion................ 17 7 8 16 9 12 9 21 14 14 127 
| 260 307 309 337 439 449 507 531 489 587 4,215 


By substituting the correct Massachusetts and West Virginia figures, the total of 
applicants admitted by examination and diploma in the entire country (not including 
lawyers from other states admitted on motion) is as follows: 


1920 1921 1922 1923 1924 1925 1926 1927 1928 1929 Total 
5,586 5,362 6,530 6,479 7,241 7,811 9,025 9,378 9,851 9,595 176,858 


Since for the ten-year period this is some 6,000 less than the figures previously 
published showed, it is suggested that examiners who are interested in the accuracy 
of these tables make the corrections on page 273 of the August issue. 

The Chairmen and Secretaries of examination boards are requested to look over 
the figures for their states and inform the Editor of any mistakes which they find. 
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A Standard for Character Committees 


In the July number of THE BAR EXAMINER a problem for character 
committees was printed, involving the case of a young man who had em- 
bezzled money belonging to the lawyer by whom he was employed, and 
who was refused admission to the Nebraska Bar on this account. For the 
next ten years he lived in South Dakota, and had an honorable record. 
The question was posed as to whether upon his return to Nebraska at the 
expiration of that time he should be refused admission on character 
grounds. The following interesting opinion has been submitted on that 
point: 

The question submitted by the Nebraska Commission is an important 
one in its bearing upon the maintenance of high standards for the Bar. 
It goes deeper for its solution than one would suppose at first reading, and 
necessitates a consideration of what should be the fundamental require- 
ments as to the character of an applicant for admission. 


The first consideration of the Examiner is that the practice of the 
law is a profession and not a business. With this principal in mind we 
consider the fundamental questions to be considered are: 


(1) The protection of the public; (2) Character; (3) A willing- 
ness to sacrifice one’s own interests for the good of society and of the 
profession; (4) A good liberal education; and (5) A knowledge of the 
law and its application. 


These requirements are advisedly placed in this order, which we feel 
is the order of their importance. The most important, surely, is the 
first, — the protection of the public. Then an attorney is an officer of the 
Court and his duty at all times is to uphold the honest administration of 
the law as a means of protecting the rights of the public and its individual 
members. The personal interests of the attorney are subordinate to these 
considerations. The type of a man who may well become a member of the 
Bar in order to live up to these principles should be above the average in 
his power to distinguish and act upon the principles of right and 
wrong — moral as well as legal. His sense of moral discrimination is more 
important than that of legal discrimination. The fear of punishment by 
the strong arm of the law or of discipline by the Court is not sufficient. 


Another very important consideration is that the opportunity to be- 
come a member of the profession of the law is a privilege conferred after 
due and careful consideration and not a right to be demanded. 


Let us now apply these principles to the application before the Ne- 
braska Bar Commission. The applicant in question has no vested right 
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which he can demand shall be granted to him. Rather, he humbly submits 
himself as one who would seek admission, if found to conform to proper 
standards. 


The applicant has shown a weakness of character which is very 
serious in the case of an atiorney, i. e. the unlawful taking of money 
entrusted to his care by others. It is a fault which is all too common among 
many who, unfortunately, have become members of the Bar. It is a 
temptation to which every member of the Bar is constantly exposed. The 
excuse which he offers may possibly excuse the act in this particular case, 
but even if true it shows a natural weakness of character in the matter 
of handling the property of others which is very unfortunate in the case 
of an attorney. The incident has exposed the weaker side of his char- 
acter, — his inability to recognize the property rights of others. He is 
quite liable, when exposed to temptation, to fail again. 


Is it wise to take that risk when there is an abundance of attorneys 
already admitted, and many excellent candidates seeking admission to 
the Bar? Would a bank passing upon an applicant for a clerkship where 
a Clerk would handle money employ an applicant if all these facts were 
known to it? Presumably it would not. Yet the bank has many checks 
upon his acts which the profession does not have. The interests of the 
client are more subtle; and the opportunity of the attorney to conceal his 
wrongdoing from the client, who is ignorant of the ways of the law, are 
many times as great. 


The Bar Examiner may well consider that the applicant has the whole 
range of business enterprises before him in which to seek his fortune. 
The practice of the law is not his only opportunity. Why should the 
risk — and it is a serious risk for the public — be taken by the Nebraska 
Commission? 

On the facts as stated the Nebraska Bar Commission may well exer- 
cise such care and caution. It is a case for conservative action. The 
error, if error is to be made, should be at all times on the side of the 
protection of the public. 





“With a Hey Nonny Nonny and a Hot Cha Cha!” 


We learn from the public prints that Rudy Vallee has enrolled as a 
student at the Suffolk Law School in Boston, with the intention of being 
admitted to the bar, Mr. Hitchcock and his colleagues of the Massachusetts 
Board being willing. This notice is published to give all practicing mem- 
bers of the profession ample time to get a firm grip on their feminine 
clients. 
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